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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

rOB. THE NINTH CIRCUIT.

FKANK W. (IHIFFIX, vSwcessor iu In-

tcrost to y\. W. MTRKAY,
Plaintiff in Error,

vs.

THE AMERICAN GOLD :MIXI>:rT / ^'^- ^'^^'

COMPANY, Successor in Interest to

the NOWELL GOLD MINING COM-

PANY,
j

Defendant in Error.

Brief for Defendant in Error on Rehearing.

The plaintiff in eiTor, bv his counsel, asks that the

decision of this Court, made in this cause on the 10th

day of March, 1002, be set aside, because he thinks the

vital point in the case, and the one on which the rever-

sal of the judgment of the Court below was asked, has

been by this Court overlooked.

What is this vital point upon which this rehearing

was asked and presumablj- granted?

This action was broug-bt to recover $25,000, under

and' by virtue of a contract entered into August 21. 1891.

The contract referred to was a contract on the one side



to sell and on the other side to buy certain mining

ground. Plaintiff could not, and did not, procure title

to more than about one-half of the premises agreed to

be conveyed, and the defendant, thereupon, refused to

pay the price agreed upon for what he did not get in

its entirety. Counsel contend that this contract was a

contract to sell and buy respectively, not a mining

claim, but a receiver's receipt, which might or might

not turn out to be worth anything. The bare statement

of this contention is a refutation of it. The best proof

that the contract does not admit of any such construc-

tion is, of course, found in the contract itself, the main

clauses of which read, like all similar contracts:

"The said party of the first part * * * hereby

covenants and agrees with the said party of the second

part to sell unto it [not a receiver's receipt, but] that

certain mining lode claim known as the 'Morris G./

situated in the Harris Mining District, in the District

of Alaska, for a full description of which reference is

hereby made to the deed of the party of the first part to

the party of the second part, of even date herewith.

* * * " And: "The party of the second part hereby

agrees to purchase of the party of the first part [not a re-

ceiver's receipt, but] the mining lode claim known as the

'Morris G.'. * * * "

There is also contained in this contract a further agree-

ment that the party of the first part will prosecute an

application that he had already made in the land of-

fice for a United States patent to said location known

as the "Morris G." to a final determination, "to the end



that the patent for said 'Morris G.' lode may be issued

to the party of the second part." And when the party

of the second part agreed to purchase of the party of

the first part, the said mining lode claim, he did so,

"provided that * * * the said party of the first part

shall have successfully prosecuted in the land office his

application for a patent for said premises, and shall have

come into possession, under and by virtue of such pro-

ceedings in the land office, of a receiver's receipt,

equivalent to a patent for said claim * * * "; these

further agreements being repeated in connection with

a statement of the times at which they were to be per-

formed. The only other provision of the contract is one

for the* delivery of "such receiver's receipt together with

the deed above mentioned, and the said necessary in-

structions to the general land office, whereby the patent

to the said premises may be issued by the general land

office to the party of the second part."

Now, if these further agreements be somewhat in-

definite, do' not the principal clauses of the contract con-

trol and render them definite and certain, under the

rule of interpretation and construction that all the pro-

visions of the contract must be construed together and

the manifest intent of the parties govern? Counsel for

plaintiff in error also cites this rule as follows: "What

did he [Murray] contract to do? In determining this the

Court will not look at any single sentence in the con-

tract, but, 'taking the instrument by its four corners,' it

will look at the whole of it and ascertain the meaning

and intention of the parties." To hold that a contract to



buy and sell, respectively, anything was satisfied by the

delivery of a receipt, and other papers, that might not

be worth the paper they were written on, would be a

very plain case of reductio ad absurdum which another

rule of interpretation and construction prohibits. To

be specific, counsel says: "If Murray procured from the

local land office a receiver's receipt for the 'Morris G.'

lode claim within the time specified in the agreement,

and delivered the same to the Silver Bow Company, to-

gether with instructions to the general land office and

the deed mentioned in the agreement, Murray is entitled

to recover." (Brief for Plaintiff in Error at 'Second Hear-

ing, p. 5.) What an interpretation or construction to

be placed upon such a plain and simple contract! Should

not every contract be interpreted and construed in the

light of common sense? Does not such an interpreta-

tion and construction ignore this great rule as well as

many other rules of construction and interpretation?

Would anybody buy a piece of land when all that he

could get would' be a receipt for the purchase money, in-

structions how to go about to get title, and a merely

formal deed conveying no title? And would not any in-

terpretation or construction of any contract fhat tended

to such a conclusion be immediately rejected as absurd ?

Were not this Court and the Court below right in pro-

nouncing this a vase in ivhich the plaintiff' helow eon-

tracicd to sell uJiat he did not oicn, and could not lon-

veijf No question of specific performance arises here,

for plaintiff did not, and could not, perform his part of

the contract, and so, could not, of course, enforce per-



formance by the other party. Besides, equity will not

enforce specific performance of an unconscionable and

one-sided bargain.

Although counsel admit (Brief, p. 2) that ''the entire

case hinges upon the construction of this contract/' yet

he goes over many of the old grounds elaborated in his

first brief. He says: "The decision of the general land

office is a false quantitj' in this .case. It misled the

Court below and it mislefl this Court upon the first hear-

ing"! (Brief p, 11.) Was this Court, then, mistaken,

when, toward the close of its opinion herein, it said:

"That the determination of such questions of fact [as

prior location, etc.] by the land department of the Gov-

ernment is conclusive upon the Courts, has been so of-

ten decided as to render a citation of the cases unneces-

sary. There was, therefore, no error on the part of the

Court below in refusing to submit to the jury, at the

request of the plaintiff,'' such questions in this case.

One stem of the straw that is thus thrashed over is as

follows: Tlie defendant in eiTor, having itself by its pre-

decessor in interest prevented Murray from securing a

patent, is in no position to urge the failure to secure a

patent for the thirteen acres as a defense. But what

says this Court upon this contention? "The contention

on the part of the plaintiff in error that he and his pre-

decessors in interest were prevented by the wrongful act

of the predecessor in interest of the present defendant

from performance of the plaintiff's agreement, cannot be

sustained. The Silver Bow Company, in contesting the

application of the 'Morris G/ lode claimant, was but pro-



tecting its own prior placer location, and was under no

obligation of any character to stand by and permit the

claimant of the subsequent lode location to include there-

in a part of its ground. The case, in truth, was one in

which tliG plaintiff heloiv contracted to sell what he did

not own and could not convey, and as the contract was

entire, there was nothing left for the trial Court to do, as

the case was presented, but to instruct the jury to return

a verdict for the defendant."

We are proud to submit and maintain that this Court

was right in every one of its conclusions in the opinion

already rendered by it in this case.

It is not uncommon for a defeated party to think that

the Courts that decided against him have fallen into

error or been misled.

What matters it whether the Silver Bow Company,

when it entered into this contract, knew that a lode lo-

cation extended into its placer location? No fraud is

alleged or pretended to have brought about or have en-

tered into this contract.

We not only admit, but count upon, the fact that a

receiver's receipt is equivalent to a patent, and thank

counsel for stating and citing authorities to this point.

Plaintiff promised us what was equivalent to a patent

for the whole ground in controversy here, described by

metes and bounds; but did not, and could not, keep his

word. "Hence these tears." For one party to a contract

to wrongfully and unlawfully or fraudulently prevent

the other party from performing a contract relieves the

party prevented from the oblisration to nerform the con-



tract, but this is no such case. The principle and the

cases cited in support of it do not apply to this case,

and will not cover this case until they require a grantee

to make good the title of his grantor, even if he has to

deed to him all prior rights that himself or his pre-

decessors may ever have acquired.

The defendant in error herein respectfully asks this

Court to ayaiii affirm the judgment of the Court below

in this cause.

Respectfully submitted,

L. S. B. SAWYER,

Counsel for Defendant in Error.




